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General Terms and Conditions of FORCAM GmbH, Germany (“FORCAM”) 

Last updated: September 2021 

 

General Terms and Conditions General Section  

 

1 Scope of Application 

1.1 These general terms and conditions (“GTC”) exclusively apply to all legal relations between FORCAM 

and customer (“Customer”) which involve (i) the provision and/or modification of software and/or 

hardware, (ii) the provision of SaaS Services, (iii) consulting services or (iv) care and maintenance 

services by FORCAM (“FORCAM Deliverables”) on the basis of an Individual Agreement between 

FORCAM and Customer (“Individual Agreement”). Customer is responsible for the accuracy of 

information sent to FORCAM for the purpose of preparing a quotation.   

1.2 These GTC – in the respective current version – also apply to all future agreements between FORCAM 

and Customer without FORCAM having to refer to them in each Individual Agreement. FORCAM 

will inform Customer about any changes of the GTC. 

1.3 Conflicting, supplementary and/or deviating terms and conditions of Customer are not applicable, even 

if FORCAM does not expressly object to their applicability in individual cases, irrespective of 

FORCAM’s knowledge of these conflicting terms and conditions or the unreserved performance of 

FORCAM Deliverables by FORCAM. FORCAM expressly objects to any form–based reference to 

Customer’s own terms and conditions. 

1.4 If the Individual Agreements, the provisions of the Special Section and those of the General Section 

of the GTC contain contradictory provisions, the following priority applies with the preceding 

provisions taking precedence over the following: 

• Individual Agreement 

• Special Section of the GTC 

• General Section of the GTC 

2 Definitions  

For the performance of FORCAM Deliverables, the following definitions apply:  

 

2.1 “Workstation” means so-called business objects for which data are recorded, processed and stored. 

Any object set up shall be a Workstation requiring a license. Whether the Workstation is recorded 

purely manually or (half) automatically shall not be relevant for this purpose. For assembly lines, this 

shall mean that also for subordinate aggregate objects as Workstations, a duty to pay license fees shall 

exist, in case a separate operating state, a separate work process, or a product mix is recorded. 

2.2 “Change Request” shall be an amendment to the scope, type, or duration of the 

FORCAM Deliverables. 

2.3 “Third-Party Software” means (i) any and all standardized software products and the corresponding 

documentation as well as content which were developed for or by companies other than FORCAM and 

are not FORCAM Software; (ii) any and all new versions (including but not limited to releases, 

updates, patches, and corrections) of this Third-Party Software and (iii) any and all complete or partial 

copies thereof. 

2.4 “FORCAM ASP” means the temporary hosting and operation of FORCAM Software acquired by 

Customer.  

2.5 “FORCAM AVV" means the agreement for data processing attached to these GTC as Annex 1. 

2.6 “FORCAM Hardware” means the hardware specified in the respective Individual Agreement. 

2.7 “FORCAM SaaS” means the provision of software by way of software as a service (SaaS) by 

FORCAM as specified in the respective Individual Agreement.   
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2.8 “FORCAM Services” means the services specified in the Individual Agreement. 

2.9 “FORCAM Software” means any and all (i) standardized software products and the corresponding 

documentation, which were developed for or by FORCAM or by their affiliates. 

2.10 “FORCAM Maintenance” means the maintenance services specified in the Individual Agreement.  

2.11 “IP Rights” mean without limitation all patents and other rights to inventions, copyrights, trademarks, 

designs and other intellectual property rights, as well as all rights of exploitation and use in connection 

therewith.   

2.12 “Modification” means any reworking and/or adaptation of FORCAM Software commissioned by 

Customer or a third party.   

2.13 “Software” means FORCAM Software and Third-Party Software which is subject of the respective 

Individual Agreement.   

2.14 “FORCAM Documents” consist of all analyses, conceptions, drafts, models, reports, plans, drawings, 

lists, calculations, data, data structure and other work results produced by FORCAM or FORCAM 

Software independently of whether they are deemed Confidential Information or are protected by 

intellectual property rights. 

2.15 “Working Days” mean the weekdays from Monday to Friday (08:00 to 17:00 CET) with the exception 

of public holidays in the Federal State of Baden-Württemberg and December 24 and 31.     

3 Services  

3.1 Customer may commission FORCAM with various services, in particular with (i) the provision and/or 

Modification of Software and/or hardware, (ii) the provision of access to ASP and SaaS services, (iii) 

consulting services or (iv) with care and maintenance services by FORCAM.   

3.2 The respective scope of FORCAM Services including any special technical features or other service-

specific requirements (collectively referred to as “Special Features”) are specified in the Individual 

Agreement which refer to these GTC.     

3.3 FORCAM Services provided in accordance with these GTC and any Individual Agreement shall be 

used for purposes of the Individual Agreement and these GTC only, as well as in accordance with any 

applicable local legislation, provisions or regulations. FORCAM is entitled to suspend services 

unilaterally and immediately, if, in FORCAM's reasonable opinion, the services are used in a manner 

that could result in liability or other disadvantages for FORCAM.   

4 Conclusion of the Agreement  

The agreement between FORCAM and Customer becomes effective upon confirmation of the order 

by FORCAM.  

5 Customer’s Obligation to Cooperate  

5.1 Customer supports FORCAM in the provision of FORCAM Services by means of appropriately 

qualified and trained personnel, in particular in the observance of any necessary provisions of 

Customer regarding process safety.   

5.2 Customer provides to FORCAM access to the necessary extent to its IT systems and installations 

including remote access as determined by FORCAM. Moreover, Customer ensures that all further 

cooperation services on part of Customer that are necessary for the provision of the agreed services 

will be provided to FORCAM in a timely and complete manner, and free of charge. In the event that 

Customer fails to provide the necessary cooperative services, or fails to do so in a timely manner, any 

resulting cost increases and delays are at Customer’s expense and account.   

5.3 Customer undertakes to carry out data backups on a regular basis, at least on a daily basis, in 

accordance with the guidelines of the manufacturer of the respective software, or in accordance with 

recognized principles of data processing, and in any event prior to the commencement of any work by 

FORCAM on Customer’s IT systems. Furthermore, Customer ensures that the IT security of its IT 

systems complies with the technical industry standards.   

5.4 Customer designates a contact person to FORCAM for all system-related matters. In the event that the 
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contact person changes, Customer notifies FORCAM without delay about the name and contact 

information of the new contact person.   

5.5 In the event that services relate to a specific hardware or software configuration, Customer undertakes 

to inform FORCAM in a timely manner of any change in the configuration so that FORCAM is in a 

position to render the services owed under the contract. 

5.6 In the event that trainings have been agreed upon as FORCAM Services, Customer make available the 

appropriate premises and technical equipment after consultation with FORCAM. If a training takes 

place at another location, Customer will rent the premises and provide the necessary hardware and 

software on site. In consultation with FORCAM Customer ensures that appropriate training systems 

are available.   

6 Subcontractors 

FORCAM is entitled to have contractual services rendered by external employees and/or 

subcontractors of FORCAM, provided that FORCAM remains the contact person for Customer for 

order and accounting matters. Any services rendered by an external employee and/or subcontractor are 

subject to these GTC as if they were provided directly by FORCAM. 

7 Customer’s Responsibility/Duties  

7.1 Customer is solely responsible for the installation, maintenance, testing and operation of systems, 

services and devices that are not expressly provided by FORCAM as part of the services to be provided 

by FORCAM. Insofar as it is necessary for the provision of services by FORCAM, Customer shall 

ensure that any services, devices, cables and/or connections required and ordered by Customer from 

third parties are available at the time of the provision of services by FORCAM. FORCAM is not liable 

for delays in the provision of its services due to breaches of this obligation by Customer.   

7.2 These GTC do not convey to Customer any entitlement to systems and devices of FORCAM, 

irrespective of whether they are located on the premises of Customer. Customer does not take any 

action that would lead to any encumbrance in rem or under the law of obligations in respect of the 

installations or devices used for the provision of services, and, should such an encumbrance 

nevertheless arise, immediately removes it at its own expense. Customer does not assert any claims to 

installations or equipment of FORCAM or of third parties of which FORCAM makes use for the 

performance of the service, or to IP addresses assigned to FORCAM, as the case may be, and does not 

obtain any rights to such systems, devices or addresses.  

7.3 In the event that FORCAM installs systems or devices on Customer’s premises in order to provide the 

services, Customer is liable for any loss of or damage to said systems and devices caused by intent, 

negligence, unauthorized maintenance or any other cause including theft by Customer, its employees 

or agents or third parties.  

7.4 Customer is not entitled to repair, alter or manipulate with FORCAM's installations or equipment, to 

arrange them differently, or to disconnect them without the prior written consent of FORCAM. Nor 

shall Customer permit any third party to do so. If FORCAM's systems or devices are damaged or lost, 

Customer (i) reimburses FORCAM for the cost of their repair or replacement within thirty (30) 

calendar days of receipt of a written request for reimbursement, and (ii) is liable for any direct and 

consequential damages FORCAM suffers as a result of the loss or damage to its systems or devices. 

Upon termination of the Agreement or any Individual Agreement for any reason whatsoever, Customer 

provides FORCAM with access to its premises to enable and facilitate FORCAM's removal of its 

respective property.  

8 FORCAM’s Duties 

8.1 FORCAM can only comply with contractually agreed delivery times or performance times, if 

Customer provides its support services in a timely and complete manner.   

8.2 In so far as FORCAM provides support services as part of an Individual Agreement, Customer is in 

each case able to reach FORCAM via the FORCAM support ticket service and receive the agreed 
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support services.   

8.3 FORCAM undertakes to carry out its activities in such a manner that they do not interrupt, impair or 

disturb the network and system operations of Customer.   

9 Remuneration and Payment 

9.1 FORCAM invoices FORCAM Services immediately after provision of the services or the Software, 

but monthly at the latest. All invoice amounts are due immediately without deduction and must be paid 

within two weeks after the invoice date. 

9.2 If an FORCAM employee has to travel to a place other than the registered office of FORCAM in order 

to provide FORCAM Services, FORCAM shall be reimbursed the costs and expenses for these travels 

by Customer. Special reimbursement provisions may be specified in the Individual Agreement for 

FORCAM Services.   

9.3 Regarding due and unpaid invoice amounts, FORCAM reserves the right (i) to charge legal interest on 

all invoiced amounts from the due date determined above until full and final payment of these amounts 

and (ii) to charge reasonable collection costs incurred for these unpaid amounts including but not 

limited to reasonable expenses for legal proceedings. Each Party shall be responsible for its own 

expenses in connection with these GTC, unless otherwise specified in these GTC or an Individual 

Agreement.  FORCAM reserves the right to use an external service provider to collect unpaid invoices.    

9.4 Unless otherwise prescribed by law or agreed upon the parties, all prices, costs and other amounts 

payable by Customer under these GTC and any Individual Agreements shall be paid (i) in Euro (EUR), 

(ii) plus all applicable value added taxes, customs duties and other applicable sales taxes or comparable 

taxes and duties payable by Customer, and (iii) free of any counterclaims and without deduction or 

withholding of any amount. 

9.5 If Customer wants to dispute invoiced service fees in part or in full, Customer shall inform FORCAM 

in writing within sixty (60) calendar days from the respective invoice date, stating the reasons for 

disputing the corresponding service fees. After expiry of this period Customer waives all rights to 

dispute the corresponding service fees and assert claims in this regard.  

9.6 If Customer and FORCAM determine certain fees for recurring service charges as well as personnel 

costs in an Individual Agreement, these remain unchanged for at least one (1) year after the beginning 

of the corresponding service period. To compensate for wage and other cost increases or within the 

framework of the general increase of the license and maintenance prices, FORCAM may increase the 

tariffs for the respective recurring performance fees and personnel costs in each year following the 

performance period, by a maximum of five percent (5%) each time, if Customer is notified at least 

ninety (90) calendar days in advance.  

10 Liability  

10.1 FORCAM is only liable for damages caused by slight negligence, if these are due to the violation of 

essential contractual obligations. “Essential contractual obligations” are such obligations (i) the 

fulfilment of which makes the proper execution of a contract possible in the first place and (ii) on the 

fulfilment of which the contractual parties may regularly rely. 

10.2 In cases of paragraph 1 as well as in the case of damages which can be traced back to grossly negligent 

behavior of a simple vicarious agent (i.e. not a managerial employee or organ), FORCAM's liability is 

limited to the foreseeable damage typical for the contract. 

10.3 In cases covered by paragraphs 1 and 2, FORCAM's liability for unforeseeable financial, special or 

accidental damages, consequential damages, loss of profit, loss of goodwill, capital costs, loss of 

interest is completely excluded. The mandatory provisions of the Product Liability Act remain 

unaffected. 

10.4 Customer's claims for damages in cases covered by paragraphs 1 and 2 become time-barred at the latest 

after 12 months from the time when the claim arose and Customer obtains knowledge of the damage, 

and without regard to the origin of the claim and knowledge, at the latest three years after the time of 
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the damaging event. 

10.5 Except in cases of the assumption of a guarantee, in case of fraudulent intent or in case of injury to life, 

health or body, the above limitations of liability including the statute of limitations apply to all claims 

for damages irrespective of their legal basis (including claims in tort). 

10.6 FORCAM is only liable for the loss or damage of data or programs to the extent that their loss or 

damage could not have been avoided even by an appropriate precaution of the Customer in his area of 

responsibility (in particular through the creation of backup copies at least daily). Any further liability 

for the loss or damage of data or programs is subject to the other restrictions of this clause 10. 

10.7 The above limitations of liability apply accordingly in the event of any claims for damages against 

employees or agents of FORCAM. 

11 Force Majeure 

FORCAM is not liable for the breach of obligations arising from these GTC or from Individual 

Agreements which are caused by circumstances beyond the control of FORCAM or arise as a result of 

such circumstances (“Force Majeure”). This includes, but is not limited to, fire, flooding, cable or wire 

breaks, lightning strikes, persistent general power outages, changes in applicable laws and regulations, 

government or military actions, government ordered shutdowns, strikes, pandemics, civil unrest, 

terrorism and war. 

12 Service Level and Error Categories  

12.1 The service levels shall determine the respective response time depending on the error categories. 

12.2 “Response Time” means the time between (i) receipt of a fault message in the ticket system of 

FORCAM with all details requisite for the reproduction of the fault provided by Customer and (ii) the 

receipt confirmation of the fault message by an employee of FORCAM. If any required details are 

missing, then billing of the Response Time shall commence upon receipt of the requisite missing 

details. 

12.3 The Response Time applies only during Working Days (08:00 to 17:00 CET), and is continued on the 

following Working Day, if it exceeds one Working Day. For faults of error category 1, a Response 

Time of 1 (one) hour applies. For faults of error category 2, a Response Time of 5 (five) hours applies. 

For faults of error category 3, a Response time of 24 (twenty-four) hours applies. 

12.4 The following error categories apply to determine the respective Response Time, unless otherwise 

defined in the Special GTC and Individual Agreements. FORCAM makes the assignment to an error 

category. 

• Error category 1 (urgent; the operating process is interrupted): The affected system is not 

usable due to a fault in the Software or in the hardware. 

• Error category 2 (high; the operating process is impaired): The functioning of the respective 

system is impaired due to a fault in the Software or in the hardware or there are malfunctions 

in the Software or in the hardware. 

• Error category 3 (low; the operating process is not impaired; all other calls): It is possible to 

work with the affected system, even if not consistently within the stipulated parameters, due 

to a fault in the Software or in the hardware. Any malfunctions in the Software or hardware 

can be circumvented. 

13 Indemnity Obligation  

13.1 Each Party shall keep the other Party free from claims of third parties and all expenses (including 

reasonable expenses for legal proceedings) with respect to any infringement of third party intellectual 

or industrial property rights caused intentionally or negligently by it. 

13.2 Customer undertakes to indemnify and hold FORCAM harmless from and against any and all claims 

arising from Customer’s use of the services, and any and all claims by participants, Customers, or end 

users of Customer which relate to the use of services or functions of services. 

13.3 FORCAM’s obligations under this clause 13 are subject to the restrictions of clause 10.   
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13.4 In all instances where one Party (“Indemnifying Party”) is obligated to indemnify the other Party 

(“Indemnified Party”) as provided in these GTC, the Indemnified Party shall notify the Indemnifying 

Party immediately upon becoming aware of the claim, damage, loss, suit or other event (the “Claim”) 

giving rise to its right to indemnification under this Agreement. The Indemnified Party shall, at the 

expense of the Indemnifying Party, provide reasonable assistance to the Indemnifying Party in 

defending the Claim (such as providing copies of documents or witness statements). The Indemnifying 

Party determines the defense of the Claim, provided that the Indemnified Party is entitled to participate 

at its own expense with legal counsel of its choice in a secondary role. Any claim-related settlement or 

agreement reached or entered into by an Indemnified Party requires the prior written consent of the 

Indemnifying Party, such content not being unreasonably withheld, conditioned or delayed.   

14 Term and Termination 

14.1 The term of an Individual Agreement between the Parties commences on the effective date and shall 

end upon termination by either Party in accordance with the provisions of these GTC.  

14.2 Performance periods commence on the date on which both Parties have concluded the Individual 

Agreement pursuant to clause 4, unless a different commencement date is expressly stated therein.  

14.3 Unless otherwise specified in the Individual Agreement or in the provisions of the Special Section of 

these GTC, an Individual Agreement may be terminated in writing with a notice period of three (3) 

months to the end of the respective current term. The right of termination for good cause remains 

unaffected.   

14.4 An Individual Agreement may be terminated without notice, if a Force Majeure event continues for 

more than thirty (30) calendar days and to the extent that it affects the performance to be rendered 

under the respective Individual Agreement.   

15 Confidentiality  

15.1 “Confidential Information” means, with respect to a Party (the “Disclosing Party”), all non-public 

confidential information relating to the business of such Party (including any such subcontracted 

information) including without limitation data containing Customer lists, information about 

Customers, technical information (including technical layouts and designs, cable assignments, network 

configurations, etc.), information about price calculations, business secrets, the financial situation, 

communication with Customers or Customer suggestions, benchmark information, satisfaction surveys 

or information about corporate planning or business projects and the provisions of these GTC including 

all Individual Agreements, regardless of whether they are named or marked as confidential. FORCAM 

and Customer will act in accordance with this clause 15, if they exchange Confidential Information in 

the sense of these GTC and/or an Individual Agreement. 

15.2 Excluded from the definition of Confidential Information is such information that (i) was demonstrably 

and in a legally compliant manner known to the receiving Party (“Receiving Party”) without any 

confidentiality obligation prior to the time of disclosure; (ii) was independently developed by the 

Receiving Party without violation of these GTC; (iii) the Receiving Party lawfully received from a 

third party who was permitted to disclose it without restriction; (iv) is or will be available to the public 

or in the public domain from the date of disclosure to the Receiving Party without violation of these 

GTC; or (v) becomes known to the Receiving Party as a result of a legal or regulatory requirement or 

order, provided that the Receiving Party takes reasonable steps to inform the Disclosing Party in a 

timely manner so that the Disclosing Party may take legal action against such requirement or order.  

15.3 Confidential Information is subject to the Disclosing Party's control. Neither these GTCs nor the 

disclosure of the Confidential Information shall constitute a grant of rights of use of industrial property 

rights or intellectual property of the Disclosing Party or of its trade secrets or know-how to the 

Receiving Party, unless the Parties or the GTC expressly provide that such right of use is granted. 

15.4 The Receiving Party shall (i) keep Confidential Information in strict confidence and (ii) not use such 

information for any purpose other than performance under these GTC or the Individual Agreement 
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and/or otherwise disclose it to any third party in any form without the prior written consent of the 

Disclosing Party. 

15.5 Excluded from the consent to disclosure are those employees, representatives or third parties who must 

obtain knowledge of the Confidential Information in order to perform the contractual services or who 

are obliged to do so in order to comply with the order of an authority and/or a court (“Authorized 

Recipients”). 

16 Suspension of Performance  

16.1 FORCAM is entitled, with notification to Customer and without prejudice to all rights to terminate the 

contract, to suspend services, if (i) this is necessary to comply with an official and/or judicial order; 

(ii) FORCAM has reason to believe that Customer is committing illegal or unlawful acts in relation to 

the use of the services; (iii) Customer prevents FORCAM from fulfilling a contractual obligation; (iv) 

Customer is in default of payment of the contractually agreed remuneration for more than twenty (20) 

calendar days; and/or (v) another provision of these GTC and/or an Individual Agreement entitles 

FORCAM to suspend all or some of its services. 

16.2 If services are suspended due to an action or omission on part of Customer, (i) Customer remains 

equally obliged to pay the respective service fee as if FORCAM had properly provided the service, 

and (ii) Customer must reimburse FORCAM for any additional fees and expenses incurred due to the 

suspension and/or continuation of the service. 

17 Data Protection 

17.1 The Parties undertake to comply with the relevant data protection laws to the extent that the legal 

obligation of the respective Party is sufficient in connection with the contractual relationship between 

the Parties. 

17.2 If and insofar as FORCAM processes Customer’s personal data or gains access to Customer’s personal 

data within the framework of the provision of the contractual services, Parties conclude the FORCAM-

AVV.   

18 Partner  

Affiliated companies of Customer within the meaning of §§ 15 et seq. German Stock Corporation Act 

(AktG) are entitled, but not obliged to conclude Individual Agreements with FORCAM, which are 

subject to these GTC. Unless expressly provided otherwise, only the respective affiliated company is 

entitled to performance under the Individual Agreement.   

19 FORCAM Documents  

19.1 FORCAM holds the exclusive rights and title to the FORCAM Documents. Customer receives a right 

of use in the FORCAM Documents only when such right is expressly granted in writing. Customer 

undertakes to hand the FORCAM Documents unsolicited over to FORCAM after use, by no later than 

upon end of the Individual Agreement. Customer does not have any security right of the lessor or any 

other right of retention in this regard. 

19.2 Notwithstanding any rights of use to the FORCAM Documents that may have been granted, Customer 

does not have any claim to a particular form or structure of the data, or to particular data structures to 

which Customer has access. FORCAM is entitled to change these at any time. 

20 Machine Repository 

FORCAM is entitled to store the templates (machine connection configuration templates) as well as 

machine connection configurations created by Customer within the scope of the contractual use and to 

use them in anonymous form for further development of products and product content. 

21 Changes 

FORCAM reserves the right to make changes or additions to these GTC, the Individual Agreements 

as well as other agreements and procedures concerning FORCAM Services, provided that this appears 

necessary to FORCAM and Customer is not disadvantaged by this contrary to good faith. FORCAM 
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will notify Customer of such changes or additions by means of a notification in text form. They are 

considered approved, if Customer does not object in writing within one month after notification and 

Customer has been informed in advance about the possibilities of objection and the consequences of 

the expiry of the objection period. 

22 Final Provisions  

22.1 Customer may only assign or transfer rights or duties after prior written consent of FORCAM. 

22.2 All legal disputes between the Parties are conclusively decided, to the exclusion of ordinary legal 

recourse, by the Chamber of Commerce of Bodensee – Oberschwaben), in accordance with its 

arbitration rules. Default actions and interim relief remain admissible. The place of arbitration is 

Ravensburg. The number of arbitrators is three. The language of the proceedings is German. 

22.3 For all legal relationships between the Parties, including all legal disputes between the contracting 

Parties occurring in connection with the arising and handling of such relationships, the law of the 

Federal Republic of Germany applies exclusively to the exclusion of any conflicts-of-law provisions 

and the United Nations Convention on Contracts for the International Sale of Goods. 

22.4 The specific jurisdiction shall be at Ravensburg, Germany. § 40 para. 2 of the German Code of Civil 

Procedure (ZPO) is not affected thereby. 

22.5 If any provision of the GTC and/or any Individual Agreement thereunder is found by a court to be 

void, waived or otherwise held invalid or unenforceable, the remaining terms, provisions, agreements 

and restrictions of these GTC and any Individual Agreements thereunder shall remain in full force and 

effect.    


